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DECISION AND ORDER-AWARDING BENEFITS

This is a claim for benefits under the Longshore and Harbor Workers Compensation Act
(hereinthe Act), 33 U.S.C. 8§ 901, et seq., brought by Gary Louviere (Claimant) against Gulf Craft,
Inc. (Employer) and LouisianaWorkers Compensation Corporation (Carrier). A formal hearing was



held in Lafayette, Louisiana, on February 15, 2000. All parties were afforded a full opportunity to
adduce testimony, offer documentary evidence and submit post-hearing briefs.*

Based upon the stipulations of the parties, the evidence introduced, and the arguments
presented, | find as follows:

|. STIPULATIONS

During the course of the hearing the parties stipulated and | find asrelated to Case No. 1999-
LHC-2204 (JE-1):

1. Jurisdiction of this claim is under the LHWCA, 33 U.S.C. 8901 et seg. (Tr. 80-81).
2. Date of injury/accident: Claimant alleges an accident on May 26, 1997.
3. Injury occurred within the course and scope of the employment: Disputed.
4. Employer/Employee relationship existed at the time of the accident: Yes.
5. Employer timely advised of the injury: Disputed.
6. The Notice of Controversion (LS-207) filed: September 18, 1998.
7. Average weekly wage at the time of the injury: $380.00.
8. Nature and extent of disahility: Disputed
a) Temporary Total Disability: Disputed.
b) Temporary Partial Disability: Disputed
¢) Tota Compensation Paid: None paid.
d) Medical benefits paid: None paid.
9. The date of maximum medical improvement: Disputed.
10. After Claimant’s disputed 5/26/97 accident, he continued to work for Gulf Craft as a
fitter/tacker until 8/8/97 at which time he was terminated. He was rehired as a fitter/tacker on
8/18/97 and again terminated on 9/10/97. Hewasagainrehired asafitter/tacker on 12/8/97 and was

terminated on 2/13/98. Thereafter, Claimant went to work for Scully’s Aluminum Craft as a fitter
from 4/1/98 to 4/16/98.

II. ISSUES

! References to the transcript and exhibits are as follows: Transcript - Tr. ___; Claimant’s
Exhibits- CX.___, p.___; Employer’'sExhibits- EX. __, p. __; Joint Exhibits- JE. .



1. Causation.
2. Nature and extent of disahility.

3. Entitlement to medical benefits.

1. STATEMENT OF THE CASE

Testimony of Frank Gary

Mr. Gary was Claimant’ s supervisor on the day of the accident. Their work-gang wasinthe
process of launching a new crew boat when the cradle carrying the boat broke and the boat fell
against another vessel. They had been moving the boat with a winch until the cable broke and
someone suggested using a cherry picker to push the boat into the water. During the use of the
cherry picker, the cradle broke and the boat fell four inches. Mr. Gary testified that he was not
operating the cherry picker but was standing on the boat near the point where the cherry picker was
pushing. Asaresult, he could not see how the other people onboard the boat reacted when it began
tipping to oneside. After the boat fell, he and the superintendent checked to seeif everyone wasall
right. Mr. Gary testified that he neither witnessed Claimant leave the boat nor witnessed him onthe
ground afterwards. Mr. Gary disputed that he spoke with Claimant right after the boat fell. (Tr. 10-
15).

Mr. Gary testified that Claimant had been terminated in February 1998, for chronic
absenteeism. Claimant’s absenteeism had existed prior to the accident. Mr. Gary indicated that
Claimant wasafitter who would cut aluminumwith askill saw and tack it into place. Gibson*Gippy’
LaCoste was the yard superintendent. Mr. Gary did not have any knowledge of Claimant ever
presenting Mr. LaCoste with adoctor’s slip on or about February 13, 1998. (Tr. 15-19).

On cross-examination Mr. Gary was adamant that he neither witnessed Claimant climb onto
the scaffolding nor fall from the scaffolding. Claimant never indicated to him that he was
experiencing any physical discomfort or pain which would hamper his job performance. In his
opinion, Claimant never had any problems performing his job so long as Claimant was actualy at
work. Neither at the time that Claimant left, nor when he was rehired, did he express any pain or
physical discomfort to Mr. Gary. When asked about the process for reporting accidents, Mr. Gary
indicated that injurieswerereported to the supervisor who would report it to Bryan Tibbsinthe stock
room. Occasionaly an employeewould injure himself and not report it because he felt he could shake
off the pain. (Tr. 19-27).

Claimant’s Testimony

Claimant completed the eleventh grade prior to becoming alaborer. Since leaving school he
hasworked as awarehouse employee, acommercial fisherman and afitter. Claimant worked at Gulf



Craft for four monthsin 1994. He was rehired by them in 1997 and was supervised by Frank Gary
and Gippy LaCoste.

Ontheday of theaccident, Claimant’ sgroup waslaunching anew crew boat hull. Thewinch
broke and a cherry picker was used to move the boat. While using the cherry picker, the cradle the
boat rested on collapsed causing the boat to fall against an adjacent upside down hull. Claimant and
Glen Delcambre were in the cabin of the boat as it fell. Claimant testified that they tried to get off
the boat once it came to arest. The normal access stairs had detached as the boat fell so Claimant
climbed onto the adjacent hull. There was a makeshift scaffolding which had been welded to the
surface of the hull. After crossing to the opposite side of that boat, Claimant fell when an unsecured
board moved under him. Claimant testified that he fell 20-25 feet and landed on his feet. He had
attempted to catch himself but was unable to find anything to hold onto during the fall. (Tr. 28-39).
He came to rest against awall and his back was scratched and bruised. (Tr. 136).

Following the accident, one of the first people to speak with Claimant was Mr. Gary.
Claimant testified that he wasthe operator of the cherry picker and therefore was the closest person
to Claimant after he fell. Claimant disputed Mr. Gary’s testimony that he was neither the operator
of the cherry picker nor had he spoken to Claimant after the accident. Claimant testified that he
continued to work after hisaccident and did not associate hisgradually developing medical problems
with the accident. He did not seek medical treatment for nine months because he though he could
shake off the fall. Over that time, he developed severe pain and muscle spasmsin his neck and right
shoulder. Inpart, Claimant wasfearful that he was beginning to suffer from the same heart problems
which had affected his mother, grandmother and grandfather. He had cared for hismother while she
wasill and had missed work prior to the accident for thisreason. After the accident, he missed work
because hispain madeit too difficult for himto move about. Theonly other accident which Claimant
could remember was a motorcycle accident he suffered as ateenager in which he fractured hiswrist.
(Tr. 39-42).

Besides talking to Mr. Gary after the fall, Claimant spoke with Glen Delcambre, Tony
Allemond, Jesse Westley and Mike Hendey. Claimant informed themthat hewasfeeling all right and
had no serious injuries. Claimant did not report the accident to Mr. Gary as he thought Mr. Gary
already knew about the fall. At the time of the fall, Claimant could see Mr. Gary and assumed the
reverse was aso true. Claimant’s understanding was that the supervisor was responsible for filing
any accident reports. Claimant did not make the connection between the fall and his increasing pain
until he was examined by Dr. Kruse. That examination revealed that his C5 and C6 vertebrae had
been dammed together. (Tr. 43-48, 104).

Claimant was initially examined by Dr. Luquette on February 9, 1998, at Lafayette Charity
UMC. Claimant had informed Mr. Gary that hewasleaving work early to seethedoctor. Claimant’s
girlfriend had insisted he get his pain checked out so he went to the local emergency room. At that
point, Claimant was missing work because his pain was such that he was unable to get out of bed
some days. Though Claimant did not always call in to say he was not coming to work, if he called
he would talk to either Mr. LaCoste or his secretary. Claimant testified that Mr. LaCoste became



dissatisfied with Claimant missing so much work and at one point accused Claimant of having AlDs.
On the days he did work, Claimant found it difficult to perform hisduties. He was having to use his
left hand for cutting metal or griping items for an extended period of time. Claimant could perform
thework but it wasvery painful. Claimant testified that he informed both Mr. Gary and Mr. Hendey
that he was experiencing difficulty performing his job. He informed them that he had pain and
tingling in his neck, right shoulder and arm. Claimant testified that he never really made an issue of
his back. He never told them that the pain was related to the fall because he did not realize the two
were connected. (Tr. 48-54).

Claimant testified that he left Gulf Craft in August 1997, because of a mistake regarding his
time card. Claimant cameto work and could not find histime card because it had been placed behind
another employee’ stimecard. When he did not see histime card, he assumed that he had been fired
for missing work. Prior to the time card incident, Mr. LaCoste had warned Claimant that he was
missing too much time and might be fired if he did not start coming to work on amore regular basis.
Mr. LaCosteknew that Claimant wasexperiencing pain but told Claimant that he still needed to come
to work. After Claimant failed to find histime card, he returned the company toolsto Mr. LaCoste
and left to find another job. Claimant returned on Friday of that week to get his pay check and Mr.
LaCoste asked where he had been. Claimant explained that he though he had been fired. Mr.
LaCoste informed him that he was mistaken but that company policy mandated that Claimant be
suspended for three months. During the three months, Claimant worked for Southern Magic but had
to missthe last two weeks because of his pain. Three months later Claimant returned to Gulf Craft
and worked there until February 13, 1998. At no point did Claimant ever ask Gulf Craft to pay for
hismedical billsbecause he had not connected hismedical problemswiththefall. After Claimant was
examined by Dr. Luquette in early February, he returned to work and tried to present Mr. LaCoste
adoctor’snote. The note indicated that he was to take some time off and then perform light duty.
When he tried to present the note, Mr. LaCoste informed Claimant that he had already been
terminated. The last day which Claimant worked for Employer was February 9, 1998. (Tr. 54-61,
137-138).

Claimant worked at Scully’s for three weeks following his termination from Gulf Craft. He
was paid $12 per hour and worked five days a week. The work day was from 7AM until 5PM.
Claimant left Scully’ sbecause hewas physically unableto performhisdutiesasafitter. After thefirst
three weeks, he was fired for missing too much work. (Tr. 87-88).

On February 9, 1998, Claimant was examined by Dr. Luquette at the University Medical
Center (UMC) in Lafayette. Dr. Luquette wasthe emergency roomdoctor present when Claimant’s
girlfriend initially convinced him to seek medical care. 1n the time period between the accident and
thisfirst medical examination, Claimant suffered no further accidents. Neither Dr. Luquette nor his
nurse inquired about any accidentswhich Claimant might have suffered recently. Claimant informed
themthat he had painin his neck, right shoulder, right arm and lower back. Dr. Luquette had x-rays
taken of Claimant’ s neck and shoulder which demonstrated that Claimant’s C5 and C6 vertebrae had
been pushed together. He informed Claimant that surgery would be needed to correct the problem.
Dr. Luquette referred Claimant to Charity Hospital in New Orleans where he was examined by Dr.
Haight, Dr. Kruse and Dr. Dow. Dr. Haight was of the opinion that Claimant’s condition would
prevent him fromworking at that time. Dr. Haight’ s diagnosisincluded spondylosis at L5/S1 which



is a degenerative disc disease that was aggravated by Claimant’sfall. Claimant was also diagnosed
with foraminal stenosis at C5/C6 as a result of the fall. Claimant had surgery on July 15, 1998, to
repair the C5/C6 damage. Thisinvolved drilling new pathways for the nerves and the insertion of a
plate to bind the vertebrae. (Tr. 43-46, 62-71).

Though he was not examined by Dr. Haight until March 2, 1998, he reported to Dr. Haight
that he began feeling pain symptoms associated with his neck since May 23, 1997. Dr. Haight
indicated on May 19, 1998, that Claimant was considered totally disabled from May 1997, through
the present time. Drs. Kruse and Dow were in agreement that Claimant could not work because of
the damage caused by the fall. Claimant was only examined once by Dr. Haight because the neck
fusion was performed by Dr. Kruse who worked in the same department. After Dr. Kruse left the
department, Claimant came under the treatment of Dr. Dow. Dr. Kruse was the physician who
connected Claimant’ sfall with the damage present in his neck and back. He had inquired if Claimant
had suffered any injuries and Claimant responded with the history of thefall. Dr. Krusefelt that the
fall wasthe only possible explanation for the damageto Claimant’sneck. Since thefusion performed
on July 15, 1998, Claimant has regained the ability to turn his head, lift his arm and generally moves
with agreater degree of ease. He continues to experience muscle spasms but testified that he feels
much better than he did prior to the surgery. Dr. Kruse was of the opinion that the fall aggravated
Claimant’s preexisting lumbar degenerative disc problems. (Tr. 71-75, 81, 111, 146). On cross-
examination Claimant agreed that he worked after the point he was deemed medically to be
temporarily totaly disabled. Dr. Haight had determined that Claimant should not have worked after
May 1997, so he indicated that Claimant had been disabled as of the accident. (Tr. 169-170).

Claimant testified that he has experienced back pain on at least two other occasions. Thefirst
was in November 1993, after he picked up a 150 pound pan in a fish market. The second wasin
January 1995, while spending time with his children. Each time he went in for a single medical visit.
Claimant testified that the problems he experienced subsequent to the fall were unlike any of his
previous medical problems. (Tr. 91-93).

One of the doctors who examined Claimant after the accident was Dr. Kucharchuk. The
examination was performed at therequest of the Social Security Administrationand all of the medical
recordsareintheir possession. Claimant testified that Dr. Kucharchuk found thewrist to have severe
arthritis and had suffered a collapse. Claimant had reconstructive wrist surgery to correct the

problem. (Tr. 42-43). Claimant had re-injured the wrist while attempting to arrest hisfall. Thewrist
was operated on in November 1999, and a seven inch steel plate was inserted into the top of his
hand. (Tr. 75-79).

Claimant applied for reinstatement with Employer following hisneck surgery. He spokewith
Mr. Tibbs who informed him that his old job would be available to him if he felt capable of
performing it. Claimant testified that his conversation with Mr. Tibbs took place prior to having
surgery on his wrist. Claimant does not feel that he would be physically able to handle the job
following the wrist and neck surgeries. Claimant is scheduled to have surgery on his back after the
formal hearing. He was unable to predict what effect that would have on his physical condition. He



continues to have muscle spasms and trouble with climbing. (Tr. 80-86).

On cross-examination Claimant disputed the correctness of the termination notice associated
with hisfirst termination on February 17, 1995. The notice indicated he left to care for his mother
but Claimant indicated that heleft voluntarily over awage dispute. When asked about the witnesses
to thefall, heindicated that if Mr. Gary had not seen the fall he at least heard about it. Onewitness,
Tex, told Claimant he actually saw the fall and asked Claimant if he was alright. Tex has been
unavailablefor trial because he moved out of state and Claimant did not know how to locatehim. (Tr.
95-103). Claimant testified that Glen Delcambre had beenin the cabin with him during the launching.
Hefollowed Claimant onto the upside down crew boat hull; however, Claimant wasunsure how close
he was when Claimant fell. Claimant could not be sure whether or not Mr. Delcambre actually
witnessed thefall but he was sure that he asked Claimant if hewas aright after thefall. Claimant was
certain that Mr. Gary witnessed the fall because Mr. Gary was looking out the door of the cherry
picker at Claimant. After thefall, Mr. Gary came over and asked if he was alright and Claimant said
that he had fallen but was dright. (Tr. 105-109).

Claimant testified that prior to the accident he missed work for avariety of reasons. Those
reasons included taking his children to doctors appointments, his mother’s heart surgery and his
boutswith bronchitis. After the accident, Claimant had trouble holding awelding gun, climbing and
working intight spaces. Claimant testified that hetold Mr. Gary and Mr. LaCoste that he was having
trouble with his right arm and shoulder but not that he was having trouble performing his job. He
indicated that he had either directly told Jesse Westley or that Jesse had overheard Claimant
complaining about his problems. Claimant felt that he was working 30% slower than he had prior
to the accident. (Tr. 110-120).

Claimant found it very insulting that Mr. LaCoste accused him of having Al Dsbecause of the
amount of time he was missing. Because of that, he would not always cal if he was not coming to
work because of the pain in his neck and shoulder. Claimant testified that Mr. LaCoste knew of the
accident but Claimant never actually told him about the fall. Claimant disputed the fact that he was
fired on August 8, 1997. He testified that he left of his own free will. Claimant also contested
another separation notice which indicated he was fired on February 20, 1998, when it was actually
February 13, 1998. Claimant disputed that he applied for work at Southern Magic on September 23,
1997. Heremembered applying and getting the job on August 7, 1997, which isthe day he left Gulf
Craft because of the time card mistake. Claimant acknowledged that he lied about not having neck,
shoulder, arm or lower back pain on his application to Southern Magic because he needed the job.
Claimant indicated that he thought the form was asking about surgerieswhichwaswhy he only listed
the broken wrist. (Tr. 121-130, 137).

When Claimant returned to Gulf Craft after histhree month suspension, hetold Mr. Gary that
he was experiencing some medical problems and might need to get them checked out. At some later
date he also mentioned it to Mr. LaCoste. On one occasion Claimant informed Mr. Gary that he was
having problems holding large pieces of metal so a helper was assigned for the rest of that day.
Claimant did not inform either man that his medical problemswere aresult of the fall because he still
did not know of the connection. Claimant testified that he might have told Mr. LaCoste that he
needed to go to a doctor but never asked for permission to be seen by a doctor. (Tr.131-135).



Claimant testified that he has no phobia about going to a doctor because of pain. The reason he
waited so long to be examined was that he was in too much discomfort to get in histruck and drive
to the hospital. Claimant indicated that he wastoo physically unstable to stand up on those days that
he did not go to work because of pain. (Tr. 141-142).

Claimant testified that seven to eight months after the accident his neck and right shoulder
were significantly more painful that hislower back. Hisback was diagnosed as having two vertebrae
rubbing together so he was convinced that surgery was needed. He did not make loud complaints
to the doctors about hislower back problems because hewas* not the kind of whining manthat every
time [he] feel[s] alittle pain, [he] complain[s] about it.” He first noticed the back problem because
he was feeling pain in his hip. At some point, one of his doctors informed him that he had lost 20-
30% of hisleg musclesto the combined traumaand spondylosisin hislower back. Claimant’swrist
has hurt him ever since he had the motorcycle accident asateenager. After thefall at work it started
to swell. Because he has always had problems with swelling in the wrist, he did not automatically
assume it was the fall which had caused the swelling. Claimant testified that he was not asked about
any recent traumas to the wrist. (Tr. 148-159).

After Clamant’s final termination, he worked at Scully’s for about a month and at Cherry
Siding for aweek in May or June 1998. Claimant also collected unemployment benefits for three
weeks. (Tr. 159-160).

Claimant testified that he was neither beaten up nor mugged at the Cypress Bayou Casino.
He disputed that he came to work in aneck brace. Claimant stated that he had mentioned to Tony
Allemond that he had been ripped off at the casino. Claimant then clarified his testimony to reflect
that he lied about the event at the casino because he was covering for taking the day off. His story
was that he had been jumped from behind and had hiswallet stolen. Claimant had wanted to rest his
back so he invented the casino problem as away of taking the day off. He had been catching abuse
fromMr. LaCoste regarding his absenteeism and therefore wanted agood reason to take the day off.
Claimant indicated that Mr. LaCoste sstatementswere probably not meant to be harassment. Rather
they were just the way Mr. LaCoste interacted with people. (Tr. 160-168).

Testimony of Taffeta Lynch

Ms. Lynch, Claimant’s girlfriend, began living with Claimant in February 1997. In her
opinion, Claimant’ s pain gradually grew worse after the fall. Initially, Claimant had tensenessin the
neck and shoulder. Later, claimant could not turn his head or lift eating utensilswith hisright arm.
She wasin nursing school and informed Claimant that his symptoms could be consistent with aheart
attack. Shetried to get him examined but he resisted. Eventually he relented and was seen by Dr.
Luquette. Ms. Lynchindicated that Claimant mentioned the fall to Dr. Luquette but the doctor did
not inquire further about the accident. Prior to thefall, Claimant had occasional painin hiswrist but
had never experienced neck or shoulder pain. Ms. Lynch had no knowledge of any event other than
thefall which could have caused Claimant’ s symptoms. Claimant began missing work in June or July
1997 asaresult the painfromthefall. Shecorroborated Claimant’ stestimony that he did not connect
the accident and his pain until he was informed by his doctor. (Tr. 172-183).



Testimony of Tony Allemond

Mr. Allemond has been employed at Gulf Craft for 17 years as a fitter. He has known
Clamant since Claimant started working for Employer; however, they worked in different
departments. On the day the boat fell, he was on the back deck of the boat. He remembered staying
on the boat until it came to a rest and then getting off after finding out what had happened. His
memory of the events was a little unclear but he remembered getting off the boat by climbing onto
the hull against which the crew boat had fallen. Ashe was going to the far side of the upside down
hull, something got his attention and he looked down. Claimant was standing on the ground and
informed Mr. Allemond that he had fallen while climbing down. (Tr. 184-187).

Claimant worked onthe cabin areawhile Mr. Allemond worked onthe exhaust and therudder
systems. Heremembered Claimant missing afair amount of time both before and after the accident.
In 1999, Claimant stopped by his house and indicated that he was experiencing pain but Claimant
never expressed that to Mr. Allemond while they were working at Gulf Craft. Mr. Allemond could
not remember any other workerstalking about Claimant’s fall or any problems he was having with
pan. (Tr. 187-189).

Mr. Allemond did not actually see Claimant fall and thought that Claimant was standing up
by the time he spoke with him. He was sure that he had inquired as to whether or not Claimant was
aright because Claimant indicated that he had fallen. He did not remember Claimant having any
problems performing his duties after the fall. When asked who was driving the cherry picker, Mr.
Allemond testified that it was his brother Johnny Allemond. Based on where the cherry picker was
pushing the boat, Mr. Allemond did not think that his brother could have seen Claimant fall. Mr.
Allemond remembered Claimant saying something about getting jumped at Cypress Bayou Casino.
At the time, Claimant might have had some scratches or something on his neck. He later heard a
rumor that Claimant was wearing a neck brace. (Tr. 189-194).

Testimony of Glen Delcambre

Mr. Delcambre has worked at Gulf Craft for 20 years and has been arigger for the last 12
years. Hewasonthefront deck of the crew boat when it tipped over. According to hisrecollection,
hewasthe only person onthefront deck of the boat at that time. Mr. Delcambre could not remember
Claimant being on the boat during the launch. After the accident, Mr. Delcambre left the boat by
climbing onto the other hull and going down the scaffolding. He was onthe ground in three minutes
but did not see Claimant. He does remember Claimant speaking with him during the next half hour
and telling him that he had fallen. Mr. Delcambre was uncertain as to how much time Claimant had
missed after the fall because he could not remember whether or not Claimant had even worked there
after May, 1997. Mr. Delcambre conceded that “I don’'t remember May ‘97. | can’t remember last
week.” (Tr. 195-198).

Having just testified that he could not remember May 1997, he reconsidered and stated that
Claimant had missed alot of work after May. He also remembered Claimant had been wearing aneck
brace when hetold Mr. Delcambre about getting jumped at the casino. Mr. Delcambreindicated that



Claimant had “a few scratches or something” on his neck after the casino incident. Mr. Delcambre
had heard a rumor that Claimant had tried to stop a fight between two women. (Tr. 198-200).

Oncross-examination Mr. Delcambretestified that he and Claimant worked on different parts
of theboat. Because of that, he would not have any knowledge regarding Claimant’ swork abilities.
Mr. Delcambre testified that Johnny Allemond was driving the cherry picker. (Tr. 200-203).

Testimony of Jesse Westley

Mr. Westley was working as a fitter for Gulf Caft when the crew boat tipped over. Mr.
Westley was on the ground during the accident and had no idea who was on the boat. He was not
near the launch area and did not see either Claimant’s fall or anyone else climbing off the boat. He
did not know Claimant had fallen until afew months prior to theformal hearing. Mr. Westley worked
on hulls while Claimant worked on cabins. They rarely worked together and Mr. Westley does not
remember Claimant complaining of pain. He remembered Claimant missing work after May, 1997,
but did not know the cause. Mr. Westley confirmed that he heard a rumor about Claimant getting
jumped at the casino. (Tr. 204-209).

Testimony of Gibson “Gippy” LaCoste

Mr. LaCoste has worked at Gulf Craft for 15 years and was the production supervisor in
the back yard during the botched crew boat launch. Mr. Gary had been operating the winch while
Mr. LaCoste was monitoring the launch from a yard boat in the bayou. If the launch had gone
correctly, he would have moored the new crew boat with abuoy rope. Because the cradle had been
in one place for too long, the winch was insufficient for the task of getting the boat moving.
Therefore, acherry picker was brought in to push the boat. Mr. LaCoste was unsure why thetracks
gave way but he did witness the crew boat fall against another hull in the launch area. He testified
that the crew boat tilted between eight and fourteen inches. Mr. LaCoste testified that Tony
Allemond, Darren LeBlanc, Glen Delcambre and one other person whom he could not remember
were on the boat asit was being launched. To the best of his knowledge, the fourth person was not
Claimant. Mr. LaCoste agreed with other witnessesthat Johnny Allemond was operating the cherry
picker. Mr. LaCoste was not in a position to see if Claimant fell because of his position on the yard
boat. (Tr. 210-215).

At no point did Claimant inform Mr. LaCoste either that he had fallen or that he was
experiencing pain. He never noticed Claimant having any trouble performing his duties. He knew
Claimant had missed a lot of work before and after the accident but was unable to say during which
period he had missed more work. Though Claimant may have spoken with his secretary, he could
not remember Claimant calling him on those days which Claimant did not come to work. He
acknowledged that the messages did not always get transferred to him. He also conceded that
Claimant may have called and he just forgot about the call. Mr. LaCoste had no recollection of
Claimant stating he needed to see a doctor about his neck and arm. (Tr. 215-218).

In August 1997, Claimant wasterminated for missing work and not smply put on suspension
for three months. Claimant returned in December 1997, and was considered a good worker whose



only problem was an erratic attendance record. Claimant was terminated the final time on February
13, 1998. Mr. LaCoste remembered Claimant trying to give somekind of an excuse but heinformed
Claimant that the position was aready gone. Mr. LaCoste testified that he likes to joke with the
employees asaway of interacting. Hedid not feel that thiswould have constituted harassment. He
testified that he remembered hearing the rumor about Claimant being mugged at the casino but never
witnessed Claimant in aneck brace. (Tr. 218-226).

Mr. LaCostetestified that Claimant wasterminated on February 13, 1998, but thelast day that
Claimant worked was February 9, 1998. Since no one had reported being injured in the boat
launching, no accident report wasever filled out. He acknowledged that people do not alwaysreport
accidents. Infact, Mr. LaCoste hasfailed to report some of hisownwork-related injuries. Hefurther
acknowledged that with 70 employeesit was possible that he could forget a conversation he had with
one of them. With no accident report to remind him, he would likely have sent the individual to the
doctor’s office thinking it was a household injury. (Tr. 226-237).

Testimony of Scotty Tibbs

Mr. Tibbs has worked for Gulf Craft for about 20 years. He was not working at Gulf Craft
during May, 1997, but currently is the comptroller in charge of personnel records and other
accounting. He agreed with the general testimony presented at the formal hearing regarding the
launching accident. After going through Claimant attendance records, hetestified that Claimant had
missed dightly more days prior to theaccident that after it occurred. He corroborated Mr. LaCoste’s
testimony that no accident report would have been filed if no employee reported being injured. Mr.
Tibbs did not know how much Claimant was paid by unemployment, only that he had been paid. (Tr.
237-249).

V. DISCUSSION

In arriving at a decision in this matter, it is well-settled that the fact-finder is entitled to
determine the credibility of the witnesses, weigh the evidence, draw his own inferences fromit, and
isnot bound to accept the opinion or theory of any particular medical examiner. Todd Shipyardsv.
Donovan, 300 F.2d 741 (5th Cir. 1962); Atlantic Marine, Inc. and Hartford Accident & Indemnity
Co. V. Bruce, 666 F.2d 898, 900 (5th Cir. 1981); Banksv. Chicago Grain Trimmers Association, Inc.,
390 U.S. 459, 467, reh'g denied, 391 U.S. 928 (1968). It has been consistently held the Act must
be construed liberally in favor of the clamants. Voris v. Eikel, 346 U.S. 328, 333 (1953); J.B.
Vozzolo, Inc. Britton, 377 F.2d 144 (D.C. Cir. 1967).

However, the United States Supreme Court hasdetermined that the “true-doubt” rule, which
resolves factual doubt in favor of the Claimant when evidence is evenly balanced, violates Section
7(c) of the Administrative Procedure Act, 5 U.S.C. Section 556(d), which specifies the proponent
of arule or position has the burden of proof. Director, OWCP v. Greenwich Collieries, 114 S.Ct
2251 (1994), aff’g, 9990 F.2d 730 (3rd Cir. 1993).

CAUSATION



Section 20(a) of the Act provides Claimant with a presumption that his disabling condition
is causally related to his employment if he shows he suffered a harm and employment conditions
existed which could have caused, aggravated or accelerated the condition. Gencarelle v. Generd
Dynamics Corp., 22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13 (CRT)(2d Cir. 1989).
Once Claimant proves these elements, the Claimant has established a primafacie case and is entitled
to a presumption that the injury arose out of the employment. Keliata v. Triple Machine Shop, 13
BRBS326(1981); Adamsv. General Dynamics Corp., 17 BRBS 258 (1985). With the establishment
of a prime facie case, the burden shifts to Employer to rebut the presumption with substantial
countervailing evidence. Jamesv. Pate Stevedoring Co., 22 BRBS 271 (1989). If the presumption
isrebutted, theadministrative law judge must weight all the evidence and render adecision supported
by substantial evidence. Del Vecchio v. Bowers, 296 U.S. 280 (1935).

It is without dispute that Claimant has suffered injuries to his back, neck and wrist. The
controversy centers on whether Claimant suffered these injuries at work or somewhere else. The
answer to the controversy is largely dependent on the credibility of Claimant.

Claimant has asserted that he was injured during the launching of a new crew bet at
Employer’ s facility. Employer contends that Claimant was injured at some location other than its
facility asthere was no accident report concerning the injury. Neither party disputesthat during the
launching of the crew boat a mishap occurred which resulted in the boat falling against an adjacent
hull. Claimant testified that he was aboard the crew boat during the launch and left the tilting boat
by climbing onto the adjacent upside down hull. He proceeded over the keel and was climbing down
some scaffolding when an unsecured board dipped and he fell to the ground. He fell an estimated
20 to 25 feet and landed on his feet against a wall. During the fall, Claimant had banged his wrist
badly while attempting to arrest hisfall. Claimant testified that he was not the type of individual to
cry over small injuries. Hedid not report the fall because he did not feel any pain he could not shake
off and he felt that Mr. Gary was fully aware of the fall.

Claimant’ scredibletestimony issupported by thetestimony of Mr. Allemond, Mr. Delcambre
and Ms. Lynch. Mr. Allemond testified that as he was climbing down the scaffolding, something
drew his attention to the ground where he saw Claimant. Mr. Allemond felt that it could have been
the sound of aboard falling which drew his attention to Claimant. Claimant promptly informed Mr.
Allemond that he had fallen but felt alright. Within 30 minutes of the boat accident, Claimant also
told Mr. Delcambre he had fallen.

After thefall, Claimant gradually developed medical complications which he did not identify
with the fall at work. He was treated by a variety of doctors in the Louisiana charity hospital
network. Claimant testified that the various doctors involved in his care informed him that his
condition was caused or aggravated by thefall at work. Ms. Lynchliveswith Claimant and has some
training asanurse. Shetestified that he wasnot experiencing painin hisneck, shoulder or lower back
until after thefall on May 26, 1997. Ms. Lynchwaspositivethat Claimant had not suffered any other
accidentsoutside of work which could have caused theinjuriesto thisneck and shoulder. Whilethere
may be some confusion as to who was located where and who said what to whom, | find that
Clamant’s version of the events surrounding the accident to be credible and supported by the
testimony of the witnessesjust noted. | find Claimant has established awork-related accident on May



26, 1997, which could have caused his subsequent medical problems. Therefore, Claimant has
established a prima facie case and is entitled to a presumption that the injury arose out of his
employment at Gulf Craft, Inc.

Employer must produce substantial evidence to rebut the statutory presumption that “the
claim comes within the provisions’ of the Act. See 33 U.S.C. §8920(a). That evidence must be
“specific and comprehensive enough to sever the potential connection between the disability and the
work environment.” Parsons Corp. of Californiav. Director, OWCP, 619 F.2d 38 (9th Cir. 1980,
aff'g, 6 BRBS 607 (1977); Butler v. District Parking Management Co., 368 F.2d 682 (D.C. Cir.
1966); Ranksv. Bath Iron Works Corp., 22 BRBS 301, 305 (1989).

In order to refute Claimant’ s assertion that his medical condition stems from awork-related
event, Employer hasintroduced the testimony of several of Claimant’s co-workers and supervisors.
It is Employer’s contention that Claimant did not suffer awork-related accident on May 26, 1997.
Mr. LaCoste testified that he did not think Claimant was on the crew boat during the launch;
however, he also testified that he was unable to remember who the fourth member of the launch crew
was. During the launch he was on the bayou where he could not see the events on the crew boat.
Mr. Gary testified that he had been operating the winch until it broke and then he was on the front
deck of theboat. Thisiscontested by Claimant who felt that Mr. Gary was driving the cherry picker.
Also, Mr. Delcambre testified that he was the only person on the front deck of the crew boat during
the launch. In both cases, there is an element of doubt because other workers remembered Mr.
Allemond’ s brother driving the cherry picker and Claimant testified that Mr. Delcambre was in the
boat’s cabin. Mr. Delcambre testified that he has significant memory problems which lay doubt as
to the accuracy of his recollection.

Mr. Gary testified that from his location on the front of the boat he could not see any of the
other launch crew members. He was Claimant’s immediate supervisor and did not dispute that
Claimant was amember of the launch crew; however, he neither saw Claimant leave the boat nor fall
from the scaffolding.

| find that the testimony in support of Employer’s assertion fails to overcome the Section
20(@) presumption. Mr. LaCoste could not remember who the fourth member of thelaunch crew was
and could not see them from hislocation. Mr. Gary did not refute the fact that Claimant was on the
boat. He stated that he was not driving the cherry picker and did not speak with Claimant after the
accident. Mr. Gary further indicated that he could not have witnessed thefall because of hislocation.
Therefore, histestimony fails to conformto either Claimant or Mr. Delcambre’ s recollections. Mr.
Delcambre testified that Claimant told him of the accident right after it happened and that Mr. Gary
was not with himonthefront of theboat. | fail to find that thisevidenceis successful in either clearly
establishing the location of Claimant’s co-workers or refuting his credible testimony regarding the
accident. Therefore, | find that Claimant’ s Section 20(a) presumption survives Employer’ schallenge
and Claimant has successfully established that hisinjurieswere caused by awork-related accident on
May 26, 1997. Insummary, | believed Claimant’ stestimony that hefell from the scaffolding and that
it was from this fal that his medical problems developed.

NATURE AND EXTENT



Having established an injury, the burden now rests with Claimant to prove the nature and
extent of hisdisability. Trask v. Lockheed Shipbuilding Construction Co., 17 BRBS 56, 59 (1985).
A claimant’ sdisahility is permanent in natureif he has any residual disability after reaching maximum
medical improvement (MMI). Id. At 60. The date of maximum medical improvement is defined as
the date on which the employee has received the maximum benefit of medical treatment such that his
condition will not improve. The date on which a claimant's condition has become permanent is
primarily a medical determination. Manson v. Bender Welding & Mach. Co., 16 BRBS 307, 309
(1984). The date of maximum medical improvement is a question of fact based upon the medical
evidenceof record regardlessof economic or vocational consideration. Louisianal nsurance Guaranty
Assoc. v. Abbott, 40 F.3d 122, 29 BRBS 22 (CRT) (5th Cir. 1994); Ballesteros v. Willamette
Western Corp., 20 BRBS 184, 186 (1988); Williams v. General Dynamic Corp., 10 BRBS 915
(2979).

Therecordinthiscase containsno live or deposition medical testimony. The medical records
provided from the various charity hospitals are limited to chart notes and operative notes with no
amending explanation or detailed medical histories. The best evidence provided is Claimant’s
recollections of what certain doctors told him. Claimant is scheduled to have surgery on his back
after the formal hearing. He was unable to predict what effect that would have on his physical
condition. He continuesto have muscle spasmsand troublewith climbing. Assuch, | find Claimant’s
condition has not reached maximum medical improvement and | find that Claimant’ sinjuries remain
temporary in nature at this time.

The question of extent of disability is an economic as well as medical concept. Quick v.
Martin, 397 F.2d 644 (D.C. Cir. 1968); EasternS.S. Linesv. Monahan, 110 F.2d 840 (1% Cir. 1940).
A claimant who shows he is unable to return to hisformer employment establishes aprimafacie case
for total disability. The burden then shifts to the employer to show the existence of suitable
alternative employment. P& M Cranev. Hayes, 930 F.2d 424, 430 (5" Cir. 1991); N.O. (Gulfwide)
Stevedoresv. Turner, 661 F.2d 1031, 1038, 14 BRBS 1566 (5" Cir. 1981). Furthermore, aclaimant
who establishesan inability to returnto hisusual employment isentitled to an award of total disability
compensationuntil thedateonwhich theemployer demonstratestheavailability of suitablealternative
employment. Rinaldi v. General Dynamics Corp., 25 BRBS 128 (1991).

Claimant testified that he does not feel that he would be physically ableto handle hisprevious
jobfollowing thewrist and neck surgeries. Considering thetype of injury involved and in the absence
of any medical opinion that Claimant can return to his usual employment, | find Claimant has
established a prima facie case for total disability.

Asthereisno showing of maximum medical improvement or suitable alternative employment
at thistime, | find that Claimant is currently temporarily totally disabled.

Inthe medical opinion of Dr. Haight, Claimant has been disabled since the day hewasinjured.
However, there is absolutely no explanation as to how Dr. Haight arrived at this conclusion. This
also ignoresthefact that Claimant’ sinjuries got progressively worse and that hewas ableto continue
working after the accident. Claimant continued to work for Employer from the date of the accident



until August 7, 1997, and missed no morework after the accident that before the accident. Claimant
testified that he walked off the job because he thought he had been fired but, in fact, there had just
been a mistake regarding his time card. He applied for and got a job with Southern Magic the same
day. Later, Clamant returned to work for Employer. The first medical evidence that indicates
Claimant could no longer perform hiswork as afitter isthe medical excuse from Dr. Luquette which
restricted Claimant to light duty. Claimant testified that he then went to work for Scully’ s for three
weekswhere hemade higher wagesthan he made at Employer’s. Accordingly, | find that Claimant’s
disability started on March 2, 1998, the date he was no longer able to perform the work at Scully’s
and after Dr. Luquette had placed Claimant on light duty.?

SECTION 7 - MEDICAL EXPENSES

Employer is generally not responsible for the payment of medical benefits if a claimant fails
to obtain the required authorization to change physicians. Slattery Assocs. v. Lloyd, 725 F.2d 780,
787 (D.C. Cir. 1984); Swainv. Bath Iron WorksCorp., 14 BRBS 657, 664 (1982). Failureto obtain
authorization for a change can be excused where the claimant has been effectively refused further
medical treatment. Lloyd, 725 F.2d at 787; Swain, 14 BRBS at 664; Washington v. Cooper
Stevedoring Co., 3 BRBS 474 (1976), aff'd, 556 F.2d 268 (5th Cir. 1977). Lack of prior
authorization is not required when a claimant is referred to a specialist by his treating physician.
Armfield v. Shell Offshore, 25 BRBS 303, 309 (1992).

As there are no contrary medical opinions contained in the record, Claimant is entitled to
medical expenses associated with hisneck, right shoulder, wrist and lumbar spineinjurieswhich stem
from his May 26, 1997 accident.

SECTION 14(J) CREDIT

Employer may have right to receive a credit towards future permanent partial disability
payments, based on an overpayment of voluntary total temporary disability. Nicholls v. Sun
Shipbuilding & Dry Dock Co., 8 BRBS 710, 712 (1978). Section 14(j) does not establish aright of
repayment or recoupment for an alleged overpayment of compensation. Ceres Gulf v. Cooper, 957
F.2d 1199, 1208 (5th Cir. 1992). Employerscredit isbased on the total amount paid not the number
of weeks paid. Hubert v. Bath Iron Works Corp., 11 BRBS 143, 147 (1979), overruled in part by
Potomac Elec. Power Co. v. Director, OWCP, 449 U.S. 268 (1980).

The employer is entitled to a credit for payments made under a state compensation act.
Garciav. National Steel & Shipbuilding Co., 21 BRBS 314, 317 (1988). The employer may not

2 This accords with Claimant’s request that benefits be retroactive to the last day Claimant worked in
February, 1988. (Claimant’s Brief, page 11).



receive credit under Section 14(j) for wages received by Claimant from another employer. Seecarter
V. General Elevator Co., 14 BRBS 90, 98 n.1 (1981).

ORDER
It ishereby ORDERED, JUDGED AND DECREED that:

1) Employer shall pay to Claimant temporary total disability from March 2, 1998, and
continuing into the future based upon an average weekly wage of $380.00.

2) Employer shall pay Claimant, pursuant to Section 7 of the Act, for al of hisreasonable and
necessary medical expenses arising out of his May 26, 1997 work-related accident.

3) Employer shall pay al interest due on unpaid compensation as calculated by the District
Director.

4) Counsel for Claimant, within 30 days of receipt of this Order, shall submit a fully-
documented fee application, a copy of which shall be sent to all opposing counsel who shall
have 20 days to respond with objections thereto.

5) All computation of benefitsand other calculationswhich may be provided for inthisOrder
are subject to verification and adjustment by the District Director.

SO ORDERED.

LARRY W. PRICE
Administrative Law Judge



